
January 5, 1 989 L B 48, 52 , 8 4 , 16 1 - 1 89

the Executive Board will meet in...the Reference Committee will
meet in Room 2102 at three-fifteen today f or purp oses of
referencing bills, Reference Committee at three-fifteen.

Mr. President, new bills. (Read LBs 161-189 by title for t he
first time. See pages 82-88 of the Legislative Journal.)

Mr. President, in addition to those items, I have requests from
Senators Chambers, Nelson, Schellpeper, Hefner, Lamb, Crosby and
Hartnett to add their name to LB 48 as c o - i n t r o ducer ; Senator
McFarland and Schellpeper to LB 52 as co-introducer and Senator
Carson Rogers to LB 84 as c o - i n t r oducer. ( See page 88 of t he
Legislative Journal.)

PRESIDENT: No objections, so ordered.

CLERK: Mr. Pres i d e nt , an announcement from the Agriculture
Committee and signed by Senator Rod Johnson, the Ag Committee
has se l ec t e d S e n at or Owen Elmer as its Vice-Chairperson.
Mr. President, I believe that is all that I have.

PRESIDENT: L adies and gentlemen, we' re about to s tart the
proceedings for the afternoon,and we' re very grateful to have
with us Father Dawson this afternoon for our invocation. Would
you please rise for Father Dawson.

FATHER DAWSON: ( Prayer of f e red . )

PRESIDENT: Th ank you, F a ther Dawson. Please feel free to stay
with us as long as you like. We' re privileged to have with us
this afternoon the Nebraska National Guard who will present
colors. Would you please rise.

PRESENTATION OF COLORS

PRESIDENT: Ladies and gentlemen of the National Guard, we
appreciate your being with us and presenting the colors today.
If I might say a word to those who will be escorting t he f ol k s
in today, it will be n ecessary t ha t we do it a little bit
different than we usually do it. When one gr ou p of ushers
brings in their group, please bring them up onto the stage and
then r et i r e bac k to your seats u nt il the i nauguration
proceedings a re over with a n d then I wi l l c al l you b ack one
group at a time to take your group back, because i f we sho u l d
all come in and all stay up he're on the podium, we wouldn't have
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J anuary 9 , 1 9 8 9 LB 52, 5 8 , 12 1 , 18 7 , 18 8

PRESIDENT NILHOL PRESIDlNG

PRESIDENT: Good morning, ladies and gentlemen,welcome to the
George W. Norris Legislative Chamber. We have with us today as
Chaplain of the day, Reverend John Lo u do n o f t he E astr i d g e
Presbyterian Church. Would you please r i se .

REVEREND LOVDON: (Prayer o f f e r e d .)

PRESIDENT: Th an k you , Reve r e n d L ou d o n . P lease c ome back a n d
see us again. Roll call, please.

CLERK: There is a quorum present, Mr. President.

PRESIDENT: Thank you .
J ournal t h i s m o r n i n g ?

CLERK: Mr . Pr e s i den t , I a o h a v e a co r r e ct i on . ( Read. See
pag,. 91 of the Legislative J ourna l . ) Th at i s t he on l y
correction that I have, Mr. President.

PRESIDENT: We wi l l move on to the adoption of the temporary
rules, please. Senator Moore, please.

SENATOR MOORE: Mr. President, members of the body, I s i m p l y
move that we adopt the temporary rules this morning.

PRESIDENT: Than k y ou . All those in favor say aye. Opposed
n ay. The y a r e ad o p t e d . Mr. Cl e r k , d o you h av e a ny m e s s ages ,
reports, or announcements this morning?

CLERK: Ye s, Mr . Pr es i d en t , I do. Mr. P resident, the first
o rder o f bu s i n e s s , we r e ce i v e d a Re f er en c e R eport from t h e
Reference Committee referring LBs 1 through 101.

Mr. Presidert, a series of unanimous consent requests: Senator
Dierk to add his name to LB 58 as co-introducer, S enato r L am b
to LB 180, Senator Lindsay to LB 187, Senator Scofield to LB 52,

Do you h av e any co r r ec t i on s t o t he

Senator A s h f o r d t o LB 12 1 .

PRESIDENT: No objections, so o rd e r e d .

CLEPK: Mr . Pr e s i den t , a series of reports from a var i e t y of
Natural Resources Districts regarding payment of a tt o r ne y f e es
as is required by statute. Those w i l l be on f i l e i n my o f f i ce

42



March 20, 1 9 89 L B 188, 262 , 3 1 1 , 6 4 3
LR 2

reviewed LB 311 and recommend the same be placed on Select File;
LR 2CA, on Select File; and LB 643 on Select File, those signed
by Senator Lindsay as Chair. Education Committee reports LB 188
as indefinitely postponed. That is signed by Senator Withem as
Chair of the Education Committee. Amendments to be printed to
LB 262 by Senat or s L i n d say and A s h fo r d . T hat is a ll tha t I
have, Mr . P res i d e n t . (See pages 1225-26 of the Legislative
J ournal . )

SPEAKER BARRETT: T h ank y ou , a n d l et the record reflect that
Senator McFarlard had 15 first and second graders visiting with
us this morning from Hawthorne School. They were i n t he n o r t h
balcony and have since had to leave. S enator Moore , p l e a s e .

SENATOR MOORE: I move we recess until 1:30 p.m.

SPEAKER BARRETT: You h av e heard the motion to recess until
1:30 p.m. Those in favor say aye. Opposed no. The ayes h ave
it. Motion carried. We are recessed.

RECESS

PRESIDENT NICHOL PRESIDING

CLERK: I have a quorum present, Mr. President.

PRESIDENT: Th ank y ou . Sen at o r Wehrbein, d o y o u h av e s ome
special guests back there you would lake to introduce, and if
' ou woula go to your microphone and have them step out even with
the columns there so we can see who they are, we'd l i k e t o k now
who your special guests are today.

SENATOR WEHRBEIN: Mr. President, members, yes, thank you. I'd
like to introduce some special guests that are here on behalf of
Ag Day. Th ey will be going down to see the Governor in just a
few minutes for some of their awards. First of all, it concerns
a resolution I had this morning honoring Marian and Mary Johnson
from Eagle, Nebraska, which were one of th e four nat ional
winners in the Outstanding Young Farmer Awards sponsored by the
National Jaycees, Marian and Mary Johnson. I n add i t i on t o t h a t ,
Don and Linda Anthony from Lexington, Nebraska, was the first
Nebraska winner in the National Outstanding Young Farmer Award,
I believe in 1986. Also, Larry Abrahams from We st Po int,
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Apri l 4 , 198 9 LB 183, 1 8 8 , 7 7 5, 80 9
LR 64, 6 6 , 67

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: Welcome to the 58th working day in this the
First Session of the Ninety-first Legislature. Our Chaplain of
the d ay , ou r o wn H a r l an d J o h n s o n . Mr. J o h n s o n .

HARLAND JOHNSON: ( Prayer o f f er e d . )

SPEAKER BARRETT: (Gavel.) Thank you, Harland, very much. Roll
c al l .

CLERK: I h av e a qu or u m p r e s e n t , Mr. P r e s i d en t .

SPEAKER BARRETT: T ha n k y ou . Any corrections to the Journal?

CLERK: No corrections this morning, Mr. P res i d e n t .

S PEAKER BARRETT: Mes s a g e s , announcements or r ep or t s?

CLERK: Mr . Pr es i d en t , a series of Attorney General's Opinions,
o ne t o S e n a t o r B e c k r eg a r d i n g L B 77 5 ; an amendment to ...or an
opinion to Se nator L amb and a third opinion to Senator Hall
regarding LB 809, Mr. President. Also , LR 6 4 , LR 66 , LR 6 7 as
passed by the Leg islature yesterday are n ow r e a d y f o r you r
signature, Mr. President. T hat ' s al l t h at I h ave . (See
pages 1465-1474 of t he Leg islative Journal. The opinion to
Senator Lamb is in regard to LB 183.)

SPEAKER BARRETT: Th a n k y ou . And wh i l e t h e Leg i s l at u r e i s i n
session and ca pable of transacting busiress, I p r o p os e t o s i g n
and I d o s i gn LR 64 , LR 66 and LR 6 7 . To item 5, M r . Clerk,
specia l m o ti on .

CLERK: Mr . Pr e s i d en t , Senators Withem and Schmit would move to
s uspend R u l e 3 , Se c t i on 17 , s o as t o p l ac e LB 188 on Gen e r a l
Fil e n o t w i t h s t a n d i n g t h e action of the Education Committee. The
motion was fi led on March 29 and is found on page 1383 of the
Journal, Mr. President. LB 188 wa s r ep o r t e d by t he Ed u c a t i on
Committee as indefinitely postponed on March 20 of this year.

SPEAKFR BARRETT: Tha n k you . Senator Schmit.

SENATOR SCHMIT: Mr. Pre sident asd members, I w i l l on l y u se a
portion of my opening time because I want Senator Withem to use
a portion of it also. So perhaps if the Speaker would notify me
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when half of my t ime is up, I will try to have my remarks
terminated by that time. Ladies and gentlemen, members of the
Legislature, we are...Senator W ithem and I ar e asking t h i s
morning to bring to the floor LB 188. LB 188, as originally
drafted, provided for the sale of school lands. Because I hav e
another bill on the floor which will provide for that, when I
appeared before the Education Committee I offered an a mendment
to the bill which would have provided for the repeal of the
language which provides for in lieu of tax payments to those
counties, to those schools within the counties where the school
lands are l o c a t e d . Now I understand that this sort of a b i l l
and this sort of an idea is not very interesting. I t d o e sn ' t
have nearly the excitement of some of the other bills we t a lk
about on this floor, except for the fact that it involves about
$6 million annually of money which is d istributed t o t h o se
counties, to those schools for the purpose of, as was originally
explained, providing those schools some benefits in lieu of
taxes that would have been paid had that land been on t he t a x
rolls. It 's my belief that the in lieu of taxes a r e
unconstitutional. I requested an opinion from the Attorney
General o n N a r ch 1 0 t h . A reply came back on March 15th relative
t o anot he r p r o p o s a l . Senator Withem has handed his opinion. . .o r
his copy of a n Attorney General's Opinion which is a parallel
opinion to the one which I requested. In both instances the
Attorney General said the diversion whi h we requested would be
unconst i t u t i on a l . I want to point out another very se r i ou s
fact. If you will check the Constitution of the State of
Nebraska, you will find that any funds diverted from the use for
which they were intended when the grants were made to the school
children of this state must be replaced by t his L egislature,
The l an g u ag e i n t h e Const i t u t i on i s " shal l b e r ep l a c e d " at
a pproximatel y $ 6 m i l l i on a n n u a l l y a n d i t ' s b ee n about 16 ye a r s
since we h ave started that. I have deep concerns that we may
need to place into the school fund approximately $80 million of
money that was diverted. Now I do not know how the courts or
how the Attorney General will look at the diversion o f t h a t
money i f and wh en . . . I sh a l l say wh en it comes t o the ir
attention, but I would suggest that there may b e some l i t t l e
matter of interest that might be involved also. If interest is
involved, then we may have solved t h e p r o b l e m unwi t t i n g l y o f ai d
to schools for some time because, a s y o u can c al cu l at e very
quickly, interest on $80 million for the past 16 years makes the
principal number fade into obscurity and certainly will cause
this Legislature some serious problems. I t w i l l re l i e ve u s of
one problem though and that will be what to do with the surplus
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that we have been burdened with for the last few months. I
believe the bill ought to be on the floor. I believe it ought
to be debated. I do not intend to use LB 188 for the purpose of
selling the school lands. I intend to have it on the floor fort he p u r pose, i f you agree, of repealing the language which
provides for in lieu of taxes. I have also written t o t he
Attorney General and I have asked him, very frankly, to notify
the appropriate officials that they should not continue to
distribute the monies under the present statute. I was here
when the bil' was passed and we' re going to be talking a bout a
lot of other factors,about the sacredness of the school l a nds
and the sacredness of the school trusts and the high performance
of the Board of La n ds a nd F unds . Let me tell you that back in
the early seventies when myself and Senator DeCamp changed the
law relative to school land rentals, we increased the income, as
I r ec a l l , at t ha t t i m e f r o m th e s c hool l a n d rentals by almost
eight times, from a bout a m il l i o n a n d a h a l f d o ll a r s t o m o r e
than 12 million, just by requiring some ordinary f actor s of
accounting to be used in determining the value of those school
lands. The Legislature has acted responsibly several times over
the last 20 years that I have b ee n he r e r el at i v e to s c h ool
lands. We did not act responsibly when we provided. ..when we
p assed the i n l i eu o f t ax l egi s la t i o n . You al l , of c ou r se , a r e
familiar with the fact that we had to pass a constitutional
amendment so that the public power districts could pay i n l i eu
of t ax e s. The r e was no c onstitutional amendment passed to
provide for that with the school lands and, therefore, I suggest
it is unconstitutional. We should bring 188 to the floor and we
should repeal the provision which provides for the i n l i eu of
tax payments to schools and weshould do it this session. We
should do that regardless of whether or not this Legislature
takes another further r esponsibl e s t ep , a s I bel i ev e t he y
should, and provide for the sale of school lands. Even i f we
were to provide for thesale of school lands, it would be done
over a period of time when l eases e x p i r e and we should not
continue to compound the pr ob l e m we hav e a lready creat ed .
Mr. President, I would turn the rest of my time over to Senator
Withem.

SPEAKER BARRETT: Senator Withem.

SENATOR WITHEM: Yes. How much time do I have, Mr. President' ?
Thank you, Senator Baack.

SPEAKER BARRETT: One minute.
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SENATOR WITHEN: One minute, okay. Well, I' ve got my.. .oh.
I' ve got my light pushed.

SPEAKER BARRETT: Senator Withem, I'm sorry, four minutes.

SENATOR WITHEN: Oh, okay, thank you.

SPEAKER BARRETT: S t a r t i n g now.

SENATOR WITHEN: Okay, thank y o u ver y m uch , Nr. Speaker.
Members of the bo dy, Senator Schmit and I brought this motion
for you today for your consideration. Some people have asked me
why Senator Schmit has a personal priority bill out t here t hat
sells education lands, why do we need LB 188 out t he r e ? Simply
because there are two separate issues. One of them is the sale
of the lands, the other is , i s t h e i n l i eu o f ta x f o rmu l a a
c onst i t u t i o n a l p r o v i si o n . It's blatantly obvious i f you hav e
read either of the two Attorney General's Opinions that our
current in lieu of tax formula is complete l y and t ot a l l y
unconstitutional. When you havean unconstitutional statute on
the books, it is incumbent upon us to change it. I f we d on ' t ,
in this case, as Senator Schmit has pointed o. t,w e may, as a
Legis l a t u r e , h av e some ve r y ser i ou s appropr i a t i on
responsibilities for reappropriating the funds. Senator Schmit
accurately described the history of LB 188 . He had an o t he r
bill, went through Revenue Committee, Revenue Committee advanced
it to the floor. When the hearing date on LB 188 came in, he
said we suggest to the Education Committee that you u se L B 1 8 8
to repeal the unconstitutional in lieu of taxes distribution of
the proceeds from the Educational Lands and F u n d s. At t h at
time, the Education Committee d id no t have i n ou r h an d s an
Attorney General's Opinion on the in l ie u of t ax at i on . The
committee , unw i s e l y , I mi g h t ad d , t o some of the members of the
committee who are listening here, unw i s e ly k i l l ed t he b i l l .
After the bill was unceremoniously indefinitely postponed, both
Senator Schmit and I asked for an AG's Opinio n on . . . t h e ba s i c
question was is anything other than a direct rebate back to the
common schools constitutional? Both o f u s g ot an A tto r n ey
General's Opinion that says. . .says t h e l aw i s we l l set t l ed . Theg rant by Con g r e s s of land to a state for the benefit of the
common schools is an a b s o l u te g r an t , vesting title for a
s peci f i c pu r po s e . Hence, Sec t i o n 7 of the enabling act and
Section 9 of Article VII of the the Constitution of Nebraska
mandate that the income from the unsold school lands be. ..and
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here it is in quotation, "be exclus i v e l y u s ed f or t he supp o r t
and maintenance of the common schools in each school district in
the state. A s noted in your inquiry,some school districts do
not receive funds pursuant to", and we asked about equalization
aid, the same thing would be true of in lieu of taxes beings
some school districts do not receive in lieu of taxes, it would
be an unconstitutional...it would be a n un constitutional
statute. We have an obligation as a state, as a Legislature, to
correct problems as we discover them in our statutes. Senator
Schmit and I are suggesting that LB 188 be used as that vehicle.
True, it's not a priority bill if you advance it onto the floor
of the Legislature today. I t w i l l si t and a w a i t ou r action a t
the beginning of the.

. .

SPEAKER BARRETT: One minute.

SENATOR WITHEM: ...session next year, but I think that's a much
wiser c ou r s e o f action to take than us as a Legislature to be
told that we have a problem, be told by our Attorney General
that we have an unconstitutional provision of our statutesand
to do nothing. If you vote not to bring this bill to the f l oo r
today, you will be endorsing c ontinuation o f an
uncon...enforcement of an unconstitutional statute. Sena tor
Schmit has r e ad . ..and we don't have an AG's Opinion on this, but
I tend to suspect that he may be correct that if we choose to do
nothing, particularly after it's pointed out to us, we may have
a much, much larger problem in the future in terms of p aying
back this money that has been taken out of the funds improperly.
So I think the proper course of action for the Legislature today
is to suspend the rules, first of all, to bring this bill to the
full Legislature.

SPEAKER BARRETT: Thank you, sir. Discussion on the motion to
place LB 188 on General File notwithstanding the action o f t he
committee. Se nator Haberman, followed by Senators Lamb, Dierks
and Chizek . Sen a t o r H a berman.

SENATOR HABERNAN: Nr. President and members of the body, if my
understanding is correct, this is an exercise in futility, a
waste of time, as LB 807 is on t h e f l oo r and the committee
amendments to LB 807 strikes everything in the bill and it says
the amendments clarify that the land would have to be sold. So
807, on the f loor, does exactly what 188 is. It provides for
the sale of the school land. S o, t h e r e f o r e , w e d o n o t need t o
pull 188 as we already have or they already have the instrument

3341



A pri l 4 , 1 9 8 9 LB 188

to sell the school land. So what we' re doing this morning i s
we' re going to spend a lot of time a nd hear a l o t o f wor d s o n a n
issue that is already before this body. So, therefore, I would
suggest, strongly, Nr. President, that we reject the motion on
L B 188. Th ank y o u .

S PEAKER BARRETT: T h an k y o u . Senator L amb.

SENATOR LAMB: Th ank you, Nr. President. R obbery i n p r o g r e s s .
We should call the cops. This is a bi ll that should
not...should not come to this Legislature. You will notice my
name is on LB 188. LB 188 is a bill to sell t he sc h o o l l and s
and I would support that. I support selling those school lands.
But Senator Schmit wants to turn this into a vehicle to do a
different thing, to change the in lieu of tax or eliminate the
in lieu of tax in those school districts in which school land is
l ocated . Now, as you a l l we l l kn ow , most of the school land is
in the western part of the stat e be c a u s e ma n y yea r s ago t h e
-chool land was s old in the eastern part of the state . Th at
land was returned to the tax rolls. That land is on t he tax
rolls so that the counties, the school districts, the fire
districts, the NRDs, the tech col l eges , eve r y subd i v i si on of
government gets tax money from that land which was originally
s chool l a n d an d ha s b een s o l d . In the western part of the state
there was not much of a demand for that land at the time that it
was being sold so a lot of it was not sold, so it is not on the
tax roll. It does not contribute to the county. I t d oes n o t
contribute to the fire distri ts. It does not contribute to the
upkeep of the roads that service that land. S o, as c o mpensa t i o n
for that, there is the in lieu of tax which goes to t he sc h o o l
district in which that land is located. That is to make up for
the fact that in other parts of the s tate the land h a s been
sold. It's a fair way to do it. Now, i s i t unc o n s ti t u t i on a l ' ?
I don ' t k no w . W e don' t h a v e . . . w e d o n ' t hav e e ven a n At t o r ne y
General's Opinion which definitely says it is unconstitutional.
We have one that some people have used to say, l o o k , t h i s wi l l
also apply to school land but it's not right on point. I t ' s n o t
right on point. So, at this juncture, as Senator Haberman has
p ointed o u t , t h er e c er t ai n l y i s n o n e e d f o r t h i s b i l l since i f
you really want to do what the bill says, there is an< ther bill
that Senator Schmit has which is on the floor of the Legislature
to sell the school land. Now, the issue of distribution of the
money, t h e i n l i eu o f t ax i s i n court. I'm not sure whether
it's in Sarpy County or in Douglas County b ut I be l i ev e the
Nillard School District, that would be in Douglas County, it
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must be Douglas County, this isst is being considered right
now. So there is no need for the Legislature to get into the
issue. The courts are already deciding that i .s s u e . Mi l l ar d
school district has said basically the same thing that I think
Senator Schmit is saying that in lieu of school tax or at least
the way the revenue from that school land is distributed is not
proper and it is in court. So it would not be, in m y op i n i o n ,
appropriate for this Legislature to interfere with that. Now,
as I mentioned before, I signed onto this bill w ith Sen a t o r
Schmit and he is the primary introducer of LB 188. I am wi l l i ng
t o su p p o r t l egi sl at i on w h i c h w i l l se l l t he school land. We get
into all these arguments a bout how t h e mone y shoul d be
distributed and, furthermore, out in the area where that land is
located there are all the arguments between the local people
every time that comes up for lease. They have what they call
b onus l ea s e b i dd i n g . So you all gather at the courthouse or
some other place and the Educat i ona l Land s a nd F u nd s Bo ar d
representative is there and then all the local ranchersand
farmers bid on that lease. Now, the unfair part of this is you
bid on th e l ease for, s ay, a s e v e n - y ea r p e ri o d a n d t h at ' s a
one-chunk o f money.

SPEAKER BARRETT: One minute.

SENATOR LAMB: It might be a $1,000 or $2,000 or as much as a s
10 or $15,000. But you don't know what the annual lease payment
is going to be because the board can change that after you have
purchased the lease. So that's an unfair situation that should
be remedied and I think the best remedy is just sell all the
land, everybody is on the same footing and we go from there. So
I just strongly oppose bringing this bill out of committee.

S PEAKER BARRETT: T h a n k y o u , sir. Th e ge ntleman from E wi n g ,

SENATOR DIERKS: Mr. Speaker and members of the body, I r i se i n
opposition to this motion of Senator Withem and Sen ator
Schmit's. The term highway robbery may be a little bit
underst a t ed . Thi s . . . y o u k n ow, I can remember my grandpa was
running the ranch, he had many conversations with a professional
criminal by the name of Doc Middleton and Doc Middleton used to
stop by the ranch and keep his horses overnight, water t h em , a n d
gramps said, well, you don't have to worry about Doc because as
long as you treat him fair why he will treat you all right and
he never did have any problems with Doc. But I ' m b eginn in g t o

S enator D i e r k s .
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think that maybe we' ve got a couple fellows on the floor here
that are going to fill in for some of the Doc Niddletons and Kid
Wades out in our country. They really are trying to ambush us a
little bit. This in lieu of taxes has been a real boon to the
schools in our district. We have depended on this for s o l on g
and found it t o b e a very fair way to distribute some of our
school l a n d moni es . Th er e i s a po ss i b i l i t y that my d istrict
could lose $500,000 with the loss that's in lieu of taxes and I
have difficulties with that and so do the people t hat I h av e
contacted out there. Everybody from my district has called and
said, boy, we don't want to lose that thing. Now, fo r tha t
matter, I don't really go a long with Senator Lamb as far as
selling the land is concerned either, but the in lieu o f t axe s
is definitely a no-no. We just can't lose that. Thank you .

S PEAKER BARRETT: Th a n k y o u . Before recognizing Senator Chizek
for additional discussion, the Chair is pleased to take a moment
and suggest that Senators Chizek, Abboud a n d Be y e r hav e 105
seniors from Nillard South High School in the north balcony with
their teachers. Would you guests please stand and be recognized
by y o u r Leg i s l a t ur e . Thank you very much. We' re extremely
pleased to have you with us this morning. A ddit i o na l d i scu s s i o n
on the motion at hand. Se nator Chizek, followed by Se nator
Wesely.

SENATOR CHIZEK: Nr. President and colleagues, I don't blame my
good friend, Senator Dierks, for opposing this. I f yo u l o o k at
the kind of money that is unequally distributed, I would o p pose
it also. Senator Lamb talked about r obbery . For 15 ye ar s ,
colleagues, that's what we have dealt with here, robbery. Th e r e
has been an u nequal distribution. The Attorney General has
identified that there is a problem. Senator Lamb talked about a
court case at the district level that was filed by the Nillard
school district but I think we' re going to be a long time before
that's resolved, but it's clear what the outcome will be. Now,
perhaps we should go back, a little bit of a history lesson that
those lands in the eastern end of the state were sold off at the
turn of the century. That decision to sell those school l ands
was made by the governor and the then commissioner of education
and for what reason I'm not sure that I know. But i f I wa s my
good friend, Senator Haberman, who hi s s h a r e o f t h e sp l i t i n
terms of in lieu of taxes is close to a mi l l i o n dol l ar s . I
think my good f riend, Senator Lamb, iss om< what c l o s e . And I
t hink i t ' s i n t er e st i n g i f you l oo k a n d y o u soe the largest, most
populous county in the state, Douglas County, w ith abou t $ 5 , 0 0 0 .
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Withem.

Senator Withem.

I'm glad you recognize we have a problem, Senator. But i n t h e
opinion of the Attorney General, colleagues, it's very clear, it
shall be exclusively used for the support and maintenance of the
common schools in each school district of this state. And I
think you should remember that because it is not being done now
and I would urge your support to pull the bill from committee.
If I have any time left, Nr. Speaker, I will yield it to Senator

SPEAKER BARRETT: Senator Withem. Two and a ha lf m inutes,

SENATOR WITHER: Ye s , t hank yo u, Nr . Sp e a k e r . Thank you,
Senator Chizek, I do appreciate that. I did want to speak on a
number of things that were raised and two or three points. The
opponents of this amendment. ..first of all, Senator Haberman,I 'm not sure if he un derstands what it is we' re doing here.
He's c o r r e c t . Senator S chmi t h a s a b i l l t hat will sell t h e
school lands. We' re not talking about doing that. We' re no t
talking about raising 188 to sell the school lands. W hat w e' r e
s aying i s we h av e b eco me aware t he r e i s a constitutional
problem. We' re calling the attention of the Legislature to the
fact that we do have a constitutional problem. We' re saying we
can use 188 as a vehicle by adopting the amendment that Senator
Schmit talked about in the committee. And, you k n ow, f r an k l y , I
guess what we' re doing, Senator Schmit and I are doing, is we
are telling the members o f t h e bod y we h av e d iscovere d a
constitutional problem. Senator L amb says , y o u k n ow , h e c a n ' t
quite figure out here in reading these two AG Opinions whether
the AG t hinks that doing anything different than distributing
the money to the common schools is unconstitutional. Well , my
gosh, he spells it out and uses that language just incredibly
clearly. I think Senator Lamb knows that you can't ask t he AG
in opinion whether the current statute is constitutional or not.
They on l y act on whether you want to change the statute. We
p hrased th e l a n g u age . ..the request, both of t hese r equ e s t s so
that the situation would be parallel, both Senator Schmit's
case, my case, are parallel to the existing statute and i t ' s
incredibly clear. All y o u ' ve go t t o d o i s read this and it is
an unconstitutional. Now if you choose to act on this n ow a n d
correct the 16-year-old problem, the courts may be somewhat
l enient o n u s a n d s a y , w ell , y ou on l y d i scove r e d t he p r ob l e m
this ! ast year and you moved to correct it so we' ll be kind of
gentle on a settlement.
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SPEAKER BARRETT: One minute.

SENATOR WITHEM: If now that it's in the record that we have
this problem and you continue to ignore the problem, t hen t h e
type of scenario Senator Schmit is talking about may, in fact,
come through. Senator Lamb says this is highway robbery and we
should call the police. I guess I would agree simply by saying
that the police are about 16 years late getting here, t ha t t h e
highway robbery that took place was when the bill. . .when Senat o r
Dierks' predecessor passed legislation sett i n g u p a n i n l i eu o f
taxes, blatantly unconstitutional. I invite you to visit with
the sponsor of that bill privately now to ask what h i s v i e w s a r e
on the whole situation. It's blatantly unconstitutional. We' re
merely asking that the police do come and we' re not. . .a t t h i s
point, I'm not asking that you pay all of that money back. I 'm
just saying that you correct the situation from here on out into
the future. It 's a blatantly unconstitutional situation. We,
as a Legislature, need to act when situations are pointed out to
us that are unconstitutional.

SPEAFER BARRETT: Thank you , si r .
d iscuss i o n . Senator We se l y .

SENATOR SCHMIT: Well, Mr. President and members, as I sa i d ,
this isn't near as exciting as some of that more...that heavier
stuff we deal with on this floor and it's not nearly as e a si l y
understood. Bu t I just want to say this that those individuals
in whose districts the school lands still are located ought to
be t h an k i n g Sen a t o r Withem and myself for giving them this
opportunity, because let me tell you what is going to happen i f
y ou do n ot add r e s s t h e i ssu e responsibly during this session of
the Legislature. The issue, a s we know, has b een i n court f o r
several years. They had some problems with the way the suit was
filed. T hose have been corrected. There is no way, absolutely
n o way t h a t M il l a r d wi l l n ot p r ev ai l . And Senator Withem has
laid it out ve ry ex cellently for you and very eloquently for
you. If we address the problem here today, t he co u rt ma y be
somewhat lenient with u s and s ay , o k a y , so y o u made a b l u n d e r
back there and you transferred 80 million bucks i mproper ly , we
may not even force you to r etur n t h e 8 0 m il l i on , although that
wouldn' t b e a v e ry l i k e l y d ec i si o n , I wou l d n ' t t h i nk . But we ' r e
at least not going to charge you 14 percen t wh i ch we c h a r g e
e very ot h er t axp a y e r if he doesn't pay his taxes on time. We
might let you off t he h o ok on t h at . If, however, this

Senator Wesely, further
Senator Schmit, further

d iscussxon .
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Legislature chooses to b e a r ro g an t and sa y, nu t s , we' re no t
going to do anything, then there is no reason why the courts
should be lenient and we may well find ourselves with trying to
find some way to find 350 million bucks to pay back the school
children of the State of Nebraska their principal a nd i n t e r e s t
w hich w a s d i ve r t e d . Senator Dierks refers to highway robbery.
S enator D i e r k s , t h e r ob b e r y t ook p l a ce 16 y e ar s ago an d i t
h as. . . i t ha s b een covered up rather effectively a number of
times. And there are those of us who were here at the time and
probably sho u l d have b een w i s e e n ough t o h a v e k n own what w a s
going on but, frankly, I wasn' t. A nd, f r a n k l y , t oda y I t h i nk
the situation is totally different. I want to say this also for
the record, we a lready have enough problems in the area of ag
land valuations and a number of other issues. This on e wi l l
overshadow t h e ag l and v a l u at i on s i t ua t i o n b ecause I h av e
already written a letter to the Attorney General and have asked
him to proceed to stop the distribution of the lands, based upon
h is o w n op i n i on . If you think the schools t hat a r e n o t
participating here are going to just sit back and d o no t hi n g ,
think again. They' re not going to do it. Number two , d u r i ng
the cou r s e of t he testimony against both of my bills,
Nr. Gilder~leeve testified that if the land were r etu rned t o t he
t ax r o l l s t ha t i t would on l y , b r i ng back to a ll of the
subdivisions of government somewhere b et wee n 2 .3 and
2.4 millions of doll ars. There ar e $ 5.4 mi l l i on b e i ng
distributed to schools alone in the lieu of tax funds. I t h i nk
you ought to take a look at that. I'm not going to get into the
overal l ad mi n i st r at i on of the Board of Lands and Funds at this
time. That will come at a different time. But I wanted you to
underst and that today, as Senator Withem has pointed out, t h i s
Legislature has knowledge, we are aw are, w e a r e aware o f t he
problem and we have the responsibility to address it. I am
sympathetic, and Senator Dierks and Senato r Habe r man and t h e
r es t o f you , with the people in your a rea . I h av e a l wa y s
supported the sale of the school lands because I t h i nk i t i s
t ota l l y i n e q u i t a b l e t he w a y i t i s be i ng h a n d l e d , as Senator L a mb
pointed out today. It's like the western half of the state.

. .

SPEAKER BARRETT: One minute.

SENATOR SCHNIT: ...has got their land out there, they don' t
benefit from the cities, NRDs cannot tax that land but all of
the state benefits from the income, not as much as they would be
i f t h ey so l d i t . But I want to say this that this is your
opportunity. Now, it's not a popular thing to do but w e wer e
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b r in g t h i s b i l l t o t he f l oor .

not hired here to do that which is popular, we were h i r ed t o d o
that which i s ri ght arid w h i ch t he l aw i n t he Co ns t i t u t i on
clearly states we have a responsibility to perform. Check you r
Constitution. Check those constitutional...those two o pin i o n s
of the Attorney General and if you don't vote to bring this bill
to the floor, ladies and gentlemen, I am going to suggest t o y ou
that you will be back here in specia l sess i o n a nd you wil l b e
covered wi t h s ac k c lot h and ash e s a n d yo u wil l b e b r ou g h t i n
kicking and screaming and protesting about the injustice o f i t
al l . Ju s t i ce , eq u i t y , reason, common sense frequently have
nothing to do on this floor. I n t h i s i n s t an c e . . .

SPEAKER BARRETT: T ime ha s e x pi r ed .

SENATOR SCHMIT: . ..it happens that it does and y o u oug ht t o

SPEAKER BAFRETT: Th a n k y ou . Senator Elmer, followed by Senator

SENATOR ELMER: Th ank y o u, Mr . President. I would like to ask
several questions of Senator Schmit if he would y i e l d .

SPEAKER BARRETT: Senator Schmit,w ould y o u r e s p o n d ?

SENATOR SCHMIT: Ye s , S enator E l m e r.

SENATOR ELMER: Se nator Schmit, if, in fact, th e sch ool lands
are sold, w ould the taxes that those s chool l an d s w o u l d r en de r
t o t h e co u n t i e s w h e r e in t l ey l i e b e l es s , about t h e s a m e o r more
than the in lieu of tax?

SENATOR SCHMIT : We l l , Senator , I on l y h av e t he wo r d o f
Mr. Gildersleeve in testimony before the Revenue Committee where
I heard h i m state that the to t a l taxe s p ai d t o a l l t h e
subdi v i s i o n s , a s I r ec al l , wou l d be so mew h e r e i n t h e
neighborhood of $2.4 million, whereas , t od ay t he r e i s an i n l i eu
o f t a x of app r ox i m a t e l y $ 8 . 4 mi l l i on b e i ng pa i d .

SENATOR E L MER: Thank y ou . Wh en t he s choo l l an ds we r e s o l d
e ar l i e r i n t he p as t i n t he eastern part of the state where wa s
the money placed that was the result of those sales?

SENATOR SCHMIT: S chool lands were...the money from the sale of
t hose s c h oo l l an d s was placed xn t he permanent schoo l f und ,

Hartn e t t .

3348



LB 188April 4 , 198 9

Senator. And, as I recall,speaking to an old-time legislator,
the reason they sold the school lands was that it was.. . i t ha d
become a source of graft and the politicians were the ones that
were renting the school lands and that was why there was an
uprising and some of the school lands were sold.

SENATOR ELMER: That fund still exists and the interest is being
paid to the schools' ?

SENATOR SCHMIT: Yes, that is correct, Senator.

SENATOR ELMER: And if the school lands were sold that still are
out there for the support of the schools, that money would be
added to that principal interest in that permanent fund. Is
t hat c o r r e c t ?

SENATOR SCHMIT: You are correct again, Senator.

%NATOR ELMER: Would the interest on that fund after the course
of the sales were made be somewhat similar to the income that is
being received to be distributed?

SENATOR SCHMIT: The interest would be substantially greater at
the present time , Senator, in my opin ion, bec ause
the...Mr. Mathis is earning about 12 percent on the other funds
that he is investing and we are presently receiving a return of
somewhere ar o und 4 p e r c e nt o n t he appraised value of the school

SENATOR ELMER: Thank y ou ve r y much. I t sounds l i k e t o m e ,
ladies and gentlemen of the body, that in the end if this were
accomplished that we would have substantially more income for
our school districts. And along with the constitutional problem
that we have, I f ee l t ha t i t pr ob a bl y i s w i s e i f w e would raise
t his b i l l . Tha n k y o u .

SPEAKER BARRETT: Thank y ou . Senator Hartnett, with Senator
Schellpeper on deck .

SENATOR HARTNETT: Mr. Speaker and members of t he b o dy , I am
amazed at how w ith issues like this with the constitutional
amendment and so forth that people, this is it, people k ind of
ignore it, people from greater Nebraska ignore the chief
lawmaker of the state, the p e r so n that ' s sup p osed t o se t
the...what the constitutional...Constitution says and they' re

lands.
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simply ignoring that, Senator Lamb and Senator Di er k s , and I
think the highway robbery was the other way, because they have
been robbing the money from t he eastern part of t h e s tat e .
Senator Lamb raised a p o int abo it the law, the Nillard case.
I t ' s i n . ..it's supposed to be heard the 20th of this...of this
month in District Court and will probably go to the Supreme
Court . So we ' r e r ea l l y looking at a pe riod of probably
18 months of getting a final decision by the Supreme Court. But
I guess I rise just simply to support this. I did support the
807 that was in the Revenue Committee. I support the efforts of
what Senator Schmit and Senator Withem are trying to do because
I think we really have a serious problem that we need to address
at the immediate time. Thank you.

SPEAKER BARRETT: Thank you . Sen a t o r S c h e l l pe p e r , w ith S e n a t o r

SENATOR SCHELLPEPER: I w i l l ca l l t h e qu e st i o n .

SPEAKER BARRETT: Sen at o r Schellpeper moves the previous
question. Do I see five hands? I do . The q ue s t i o n i s , sh a l l
debate cease? Those in favor vote aye, opposed nay . Sha l l t h e
d ebate now c l o s e ? Have you all voted'? Record, Nr. Clerk.

CIERK: 20 ayes, 11 nays to cease debate, Nr. President.

SPEAKER BARRETT: Deb at e does no t c e a s e. Sen at o r Ha b e r man,
further discussion, followed by Senators Warner, Withem, Die.ks ,
Scofield, Lamb and Schmit.

SENATOR HABERNAN: N r. President and members of t he b od y , I
would like to call to your attention one more time that LB 807
doc.s exactly the same thing as LB 188. T he proponents o f LB 1 8 8
ha~ e not addressed that, but if you will look in your bill book,
you will see that the committee amendment strikes the entire
bill and says and leaves the selling of theschool l an d . So
w e' re going t o stand here this morning and go through all of the
reasons as to why or why not sell the school l and wh en we ' r e
going to do it on 807, we' re going to do it again on LB 188, if
it's pulled from the committee, and we' ve got 32 days left. Now
I just don't understand the rationale of spending this t ime o f
trying to pull a bill from the committee when we have a b i l l o n
she floor that does the same thing. The issue is not whether to
sell the school land or not to sel l t he sch o o l l an d , t he issue
is to bring a bill to the floor when we have one that does the

Haberman on deck .
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same thing. Now I just can'0 understand that rationale and I
would like to have the people who want to do this explain it to
me. Well, you haven't done so so far, Senator Schmit. Oh, I ' ve
been listening to what you' re saying a nd y ou ' r e say i n g abo u t
robbery, thievery, it's a crime, we did this and we did that and
we' re going to make you pay the money back. Oh, it's terrible,
all these things. But that isn't the issue this morning. The
issue is to pull a bill back, put it on the floor, take it away
from the committee when we have a bill that does the same thing.
That ha s n ' t be e n ad d r e s s e d . A nd I d e f y y o u t o sh o w me an d i f
you c a n sh ow me whe r e I ' m w r o n g , that 807 doesn't do the same
thing, then I will get up here and I wil l adm it i t and then
we' l l deb a t e what you want to debate. But I'm willing to wait
and debate s e l l i ng t h e sch oo l l and when t h e pr op e r i s su e is
before u s . We ' r e not discussing that issue. We have a b i l l
where we can discuss that issue. So I ask this body that if you
do not believe what I say, l ook i n yo u r b i l l b oo k, l ook at t he
committee amendments and re ad wh at i t says . That's all I ask
you to do. One senator did not do that and h e l oo k e d i n hi s
b i l l book a n d h e sa y s , well, gosh, you' re right, it does do the
same thing. So I just don't understand why we' re taking this
time, why we' re debating this issue when we don't have to do it.
T hank you , Mr . Pr e s i d e n t .

SPEAKER BARRETT: Thank you. Se nator Warner, Senator Withem

SENATOR WARNER: Well, Mr. President and members of the
Legislature, as I am reading these two opinions and perhaps I'm
not reading them correctly, but the one indicates that we could
not have in lieu of tax going to a noneducational entity,as I
understand it, county government which I don't think there is
any question about that. I'm sure that's true. But I d on ' t see
where that has a nything t o do wi t h t he i n l i eu of t ax i s su e
that's being discussed here. T he second op i n i o n , as I re ad t h e
last sentence, it says, as noted in your inquiry some school
districts do not receive funds pursuant to equalization portion
a nd, t he r ef o r e , w o u l d b e . ..that bill or that amendment would be
unconstitutional. What that says, to me, is that you c annot
have a distribution formula that excludes some school districts
from even qualifying. That's all it says, as I read it. M aybe
it says something more. But if we do not have an opinion
specifically to in lieu, it's doubtful in my mind, at least,
whether or not that is the problem. Perhaps i t i s . The othe r
thing that keeps coming across my mind, if the rule is...or if

next.
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t hose f u n d s .

the Constitution provides t .'.:at you must have uniform
distribution for every school district, that is each common
school, the question would come into my mind, does t h a t r ai se
the question of using census for distribution as opposed to
average daily membership'? Is that...does that create a problem?
I'm not suggesting it does. I t ' s uniformly applied but i t
certainly does result in different amounts of per student aid to
individual school districts by virtue of the formula and it' s
historically been the formula for many years. B ut it seems to
me that there could be a number of other issues here that are
not answered and I'm not uncomfortable to allow this to proceed
this through the court system for a final analysis in the event
that some change is necessary. But I find it very hard put to
suggest that either of these two opinions in themselves would
rule t h a t i n l i eu o f t ax g oi n g o n l y f o r school p ur p o se s i s i n
violation of the Constitution. Nost certainly, the one that was
handed out this morning just clearly states that you could not
exclude a school district in its entirety from some portion of

SPEAKER BARRETT: Thank y ou . Senator Withem, followed by

SENATOR WITHEN: Yeah, Nr. President, one more time for Senator
Haberman's benefit, what it is we' re doing here so that he,
hopefully, will understand, because I thought I expla i ne d t h i s
before what our rationale was. We' re not this morning debating
the sale of educational lands and funds. That is not the issue.
The issue is the in lieu of taxes. LB 807 doesn't deal with in
lieu of taxes. LB 188, a s i n t r o d u c ed , d i d n ot d e a l wi t h i n l i eu
of taxes. Se nator Schmit suggested to the Education Committee
using that bill as a vehicle to deal with in lieu o f ta xes.
What we are suggesting, what Senator Schmit and I are s uggest i n g
i s t ha t yo u b r i n g ) 88 t o t h e f l oo r t o de a l wi t h t he i n l i eu o f
taxes issue so it does not cloud the discussion on 807. LB 807
is to sell the s chool lands. Frankly, I don't know where I
stand on that issue. I am yet to be decided. I'm a blank slate
on what Senator Schmit and others can work their will on that
particular issue of s elling the school lands. What we' re
talking about is the distribution of the dollars. T hat' s wh y w e
need to bring 188 to the floor. We are not debating the sale of
educational lands and funds. I think Senator Schmit m ay h a v e
mentioned a couple of arguments in one of his arguments but that
is not the thrust of what we ' r e d o i n g h e r e . Senator W arne r ,
just to respond to what Senator Warner had to say, that he does

S enator D i e r k s .
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not read this opinion addressed to me as stating that the in
lieu of ta xation w ould b e u n const i t u t i o n a l . What I t hi n k I
heard him say was this opinion deals with equalization. True,
it deals with equalization. And he said h e ca n understand why
if you ask about equalization, and some districts don't qualify
for equalization, that that may be unconstitutional. Weil, t he
i n l i e u o f t ax e s , i f yo u l o o k a t t h e d i s t r i b u t i o n t h a t I handed
out here, Colfax County, no school district in Colfax County
gets any in lieu of taxes. No school district in Cuming County
gets in lieu of taxes. No school district in Dodge County gets
i n l i e u o f t ax e s . No sc h ool d i s tr i c t i n Fi l l m o r e County g e t s i n
lieu of taxes. No school district in Hamilton County get s i n
lieu of taxes. No school district in Nance County gets in lieu
of taxes. No school district in Thurston County gets in lieu of
taxes. N o school district in Wayne County gets in li eu of
t axes . I n addi t i on t o that, there are co untless school
districts, individual school districts, that do not get in l ieu
of taxes. I...you know, I can understand why you want to have
some arguments, you know, c ounter on t h e r ec or d here i n ca se
this does get into court and the transcript of this debate i.
brought into a court proceeding where you can point out that the
legislators were pointed out that this was unconstitutional and
they took no action. I can understand why you want to get some
arguments in the record defending the constitutionality of t he
current in lieu of taxes. But, you know, if the argument is you
can't give it out in equalization because some school districts
don' t qua l i f y , t he n y o u c a n ' t gi v e i t c~ t i n l i eu of t axes a nd
we have been doing that for 16 years. There ar e s ome school
districts in the state that do not qualify for in lieu of taxes
a nd t h e y ' ve bee n . . . a n d those that...and those that do don' t
benefit proportionately. Now, whether y o u a l s o want t o ar gue
that you do it versus school census, population, head count,
weighted head count based on level of students i n s c h ool , y ou
can argue all of those other thingsregarding a distribution
formula. But, for the life of me, putting out an equalization
is the same way as we' re putting it out in lieu of taxes. We' re
sayirg w e ' r e t ak i n g some money r .f he top and benefiting
particular school districts before ws send it out to the common
schools. Tha t ' s w hat we do now.

SPEAKER BARRETT: One minute.

SENATOR WITHEN: That's what the equalization formula would have
done. I f one of them is unconstitutional,the other one really
has to be. Again, I am not all as concerned anymore what you do

3353



A pri l 4 , 19 8 9 LB 188

with LB 188. I am concerned what we do to resolve the issue as
this session rolls along. I think the best vehicle to do that
would be to bring 188 to the floor. And I w o u ld ur g e y o u t o do

State Investment Officer.

t hat .

SPEAKER BARRETT: Tha n k y o u . S enator D i e r k s .

SENATOR DIERKS: Mr. Speaker and members of the body, I guess I
have problems with the fac~. that the Attorney General even makes
a ruling on existing law. I felt that maybe it was his position
to make rulings on proposed changes to the law. The oth er t h i n g
that I h ave to agree with Senator Warner, of course,
t h i s . . . t h i s . . . I t h i nk that an y b od y can h a v e a n a r r o wl y d r aw n
amendment...or opinion from the Attorney General that would have
some affect on any of our laws and I think that's what this is ,
a rather narrowly drawn opinion that it bothers me that we can
use this as a method of trying to change existing state law.
If...I would like to ask Senator Schmit a question.

SPEAKER BARRETT: Senator Schmit,would you r e s p ond'?

SENATOR SCHMIT: Ye s , o f cou r s e .

SENATOR DIERKS: Senator Schmit,the land that has been sold or
otherwise disposed of that had belonged to the school l ands i n
Nebraska , and t h i s happened a"ound the first part of t h e
c entury , I und e r s t a n d , would you say that the return we get from
the investment made by those lands is adequate?

SENATOR SCHMIT: The return that we receive in interest on tha t
money is c on. istent and commensurate with the interest and the
return we receive on all the funds t hat are i nvested b y the

SENATOR D I ERKS: Okay , then would you say that had we not sold
that land when we did and had gone ahead and administered that
land like we do the rest of the land in the state and we were in
a position today that we s t i l l h ad t h at l and on o ur r ol l s
drawing the same kind of fees that we do fr om t he cu r r en t
property we still have in school lands, would you say that there
is a possibility we might be better off had we done that than

SENATOR SCHMIT: Well, Senator Dierks, if you wil l . . . I hav e a
statute here that we passed back in ' 74, I be l i ev e , i f we had n ' t

s old t h e l an d ?
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changed the formula whereby we determine the fair r enta l v a l ue ,
we would not be receiving any kind of return relative to the
actual value of that land because when DeCamp and I changed that
formula i n '74 we upped the income by eight or 10 times.

SENATOR DIERKS: I understand that, but would t he . . . wou l d the
land, if we had kept it, be bringing us a better return than it
does now h a v i n g so l d i t ?

SENATOR SCHMIT: As y ou well k no w , o f c ou r se , l and wa s v e r y
c heap b ac k i n t h e 19 0 0 s and so it did not bring much money. But
the fact t hat th e la nd has escalated in value today and we
should not be debating the sale of the lands at t h i s t i me , we
should be deb at i ng t he s c h o o l . . . t he i n l i e u of tax provision,
but the amount of money receive today from the land is about
4 percent, which i s consistent with all return on agr i c u l t u r a l
l and . Th e r e t u r n we receive f rom t he Investment O fficer is
about 12 p er c en t . To sell the lands today is a different, a
totally different situation than the sale of the l ands i n t h e

SENATOR D I E RKS : We l l , I understand, but I think that the point
I'm trying to make is that the l and r et u r n s money t o s c h oo l
districts a c ross the state, the land that was s old , t he mo n e y
that we receive from the fund that's held returns money t o t h e
school distracts across the state. Is that right?

SENATOR SCHMIT: T h at's r i g h t .

SENATOR D I E R KS: And the land that j.s currently owned by the
s choo l bo ar d . . . Sc h o o l Lan d s and Funds , t h at mone y is r e t u r ned
only to the sch ool district w ith which the land is located.
R ight ~

SENATOR SCHMIT : No , Senator , t h e l and . ..the income fro m the
l and , t he r e i s a t ota l o f abo ut $ 17 mi l l i on , I b e l i ev e , t h i s
i as t y e ar . The r e i s about a mi l l i on e i gh t that went ou t fo r
a imin i s t r a t i on o f t he f und .

. .

SENATOR DIERKS: Uh - hu h .

SPEAKER BARRETT: One minute.

SENATOR S CHMIT : And there was 5.4 that was distributed to the
schools alone and then there w as abc u t $12 million, or 11 or

1900s.
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412 million that remained from the ental income of the land
that was distributed on an annual basis to all the schools in
the State of Nebraska.

SENATOR DIERKS: Okay, so there are then, in fact, monies coming
from the School Lands and F u nd s t h at ar e current l y be i ng
adminis t e re d and t h i s m o ney i s g o i n g t o a l l sch o o l d i st r i c t s i n
the State of Nebraska?

SENATOR SCHNIT: A portion of it is, yes.

S ENATOR DIERKS: O ka y , more than the in lieu of taxes which goes

SENATOR SCHNIT: About twice as much, r eal l y , S e n a t o r .

S ENATOR DIERKS: O ka y , this is the point I was tryinr to m ake
that there is funds from both that land that was sold and that
land that was not going t o a l l sch oo l d i st r i ct s across t he

to the school district in which.
. .

s tat e ?

SENATOR SCHNIT: That is correct.

SENATOR DIERKS: The thing we' re talking about here is the in
lieu of taxes which goes directly to the school district in
which the land is situated. Thank you .

SPEAKER BARRETT: "senator S c o f i el d , with Senator Lamb on deck.

SENATOR SCOFIELD: T hank you, Nr . S p e aker . Now that it appears
that practically everybody has either been b ored i n t o an ot h e r
conversation or completely lost on this,I guess I r i se t o say
that I think this...if you want to divert this session f r om
matters that I thought we all came here to want to r esolve t h i s
session, particularly property tax relief, that t hi s i s
certainly a great way to do it. I think this whole discussion
at this point is a waste of time. It's been a lot of emotiona l
jabbering by a lot of nonlawyers about what's constitutional and
what isn't and I think, frankly, it's designed to create kind of
a k n e e - j e r k r e act i on to what is really quite a complex i ss u e .
We' ve got everybody in here calling each other robbers and horse
thieves and that ought to really do us wonders at this stage of
the game if we ever hope to come up with some kind of solution
for property tax relief. And that's a disappointment to me when
I just read in the paper yesterday that none other t han H o w ar d
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Lamb had sat down with the likes of Jerry Chizek and others and
decided maybe we' re going to work out a property tax deal and
then here we all are in here today screaming at each other with
a rural...what would appear to me to be a rural/urban battle and
I really think that's unfortunate. I think this is an issue
that very few people in here understand. I ser i ousl y qu e s t i o n
whether y o u can r e a l l y s ay t h at what we ' r e d oing n o w i s
unconstitutional. The decision that's been laid out in front of
you is one that you could...that you. ..I suppose sometimes we
t end t o al l do this, we select information that supports our
point of view, but there was another decision which Senator
Withem alluded to on 188 and the way I read that, the conclusion
says, consequently legislation which would divert income earned
from the lease of school lands to the counties at the expense of
the common schools would violate Section 7 of our enabling ac t
and Section 9 of Article VII of the Constitution of the State of
Nebraska. I'm going to get intoa little lawyering here too,
even though I ' m not one bu t I m ig h t a s w e l l j oi n i n . I d o n ' t
think it s ays anything about i n l i eu of tax payments a re
unconstitutional. I suppose you could d i s cuss the formula or
whatever but it c ertainly...I don't think what we' re doing is
unconstitutional and this may, in fact, be some kind of tactic
to stampede us i nto m aking a decisionabout a fairly complex
issue that, frankly, wouldn't serve the best interests of rural
or urban communities, rural or urban schools. I t ' s . . . i t r e al l y
cannot be...even though we are talking, as Senator Withem once
again clarified about repealing the in lieu of tax law, you
can't really talk about that, I don' t t hi n k , without r ven t u a l l y

SPEAKER BARRETT: Excuse me, Senator Scofield. (Gavel, )

SENATOR SCOFIELD: Thank yo u , Nr . Speaker. And the point that
Senator Dierks is raising about. ..and that also Senator Elmer
was raising about the wisdom of selling those ' ands certainly is
bound to come close on the heels of any discussion like this if
we decide to get into it. A nd I t h i n k i f you ex am i ne some of
the material that the Board of Educational Lands and Funds put
out, I would have to seriously question whether t hat ' s even a
wise thing to do in terms of managing the assets of the State of
Nebraska. Again, in these decisions, it's clear that we act as
trustees in a fiduciary capacity with these funds and which
seems t o me we hav e an obligation to invest in the best way
possible. So I think you cannot necessary di vor c e t hose two
issues. Ar.i what we' ve really done this morning is done a great

getting into the discussion of the sale o f s c hool l a n d s . . .
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job of getting ourselves once again off the track in this
session of where I think most of us started out saying we wanted
to go and that was to look at property taxes. I recognize t h e
relationships here of some of the issues are all going to w a nt
to talk about. But I think this kind of takes us into a
piecemeal approach to what is a much larger picture and I can' t
see anything that would be served necessarily by pulling LB 188.
It isn't going to go away from the committee and Senator Withem,
himself, has said we' re not going to probably deal with that
until next year. And I think we simply ought to just l e t t hat
bill lay there. We will want to go think about this, let the
court do its work, and if you want to take it up later nex t
year, fine, but l et's not wasteanymore time with stunts like
this because I don't think it's serving any purpose. I t hi nk
i t ' s gua r a n t e ed to rile up people and if,as Senator Schmit
predicts, we' ll be in special session, well , s o be i t , Senat or
Schmit, I al ways get to kind of miss you about that time of
year, I'm happy to come back and talk about those things.

SPEAKER BARRETT: S e n a to r L a mb.

SENATOR LANB: Question.

SPEAKER BARRETT: Senator Lamb moves the previous question. Do
I s ee f i v e hand s ? I do. S h all debate now cease? T hose i n
favor vot e a ye , o pposed nay. Have you a l l v o t e d? R ec o r d .

CLERK: 25 ayes, 0 nays, Nr. President, to cease debate.

S PEAKER BARRETT: Deb a t e c e a ses . F or p u r poses of c l osi ng ,

SENATOR SCHNIT: Nr. President and members, Senator Haberman
asked me for some time and then he said he just wants to explain
that if you take away in lieu of tax, you' ve got to sell the
land. I think that may bea val i d c o n c l u s ion by some people . I
just want to sa y this, it'salways of interest to me on this
floor that if you don't like an issue or if you don't understand
i t , t h e n y ou say y ou ' r e clouding the issue and i t ' s not
important and we shouldn't divert ourselves from important
issues like property tax relief. This Legislature has got about
as much chance of passing a significant property tax relief bill
as I have of going to the United States Senate, and I t hi nk we
all know what those chancesare. I think that we haven't got
the courage, ladies and gentlemen, to pass a bill like that, and

Senator Schmit.
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you know it. We haven't got the courage. We talk about it.
Oh, yeah, we talk about it. We put a lot of bills out here but
there's no money in the bills. Enough for t hat. L e t m e r e a d
you, ladies and gentlemen, from the opinion of Mr. Spire dated
March 15th. It says, "(b). The law is well settled. A g r a n t
by Congress of land to a state for the benefit of common schools
is an absolute grant", e tceter a . "Hence, Section 7 of the
enabling act and Section 9, Article VII of the Constitution of
Nebraska mandate that income from unsold school l an d s be
exclusively used for the support and maintenance of the c o mmon
schools i n e a c h s c hool d i s t r i ct i n t he state. As noted in your
inquiry, some school districts do not receive funds pursuant to
the e qualization po rtion of th e Sc hool Foundation and
Equalization Act and, therefore, your above described amendment
t o 8 0 7 , wou l d , i n our opinion, b e u n const i t u t i o n a l . " Very
simple. Some schools do not receive money from the in l ieu of
tax payments. I c onsider that to be unconstitutional. We can
continue to hide our h e ad s i n t he sand , as s o meone sai d
yesterday. It 's not going to go away. It is here and Senator
Warner says he is not uncomfortable with letting the court make
t he d e c is i on. l adi e s and gentlemen, that's a very profound
statement, of course, but it does nct address the fact t hat we
know, we know, and I think Senator Warner knows,a s do most o f
y ou, t ha t t he i n l i eu of tax funds will not he l d t o be
consti t u t i o n al . I can be sympathetic with those of you who
don't get the funds today. I am sympathetic. That's why I
voted for the bill in the first place. I think it's unfair that
you have all the land out there and you do not receive anything
to compensate you for that loss of income. We tried to do that.
The counties don't receive anything from it now. The c i t i e s
don't r eceive any t h i n g from it now. The NRDs don't receive
anything from it now. And there is a point which Senator Warner
makes which says the money still goes to schools . Fi ne , bu t i t
does not go eq uitably. He raised another good point as to
whether or. not money is being distributed equitabl y now u nder
the Constitution. Maybe we o u ght to takea look at some of
t hat . I t wou l d n o t b e a b a d i de a , i n m y o p i n i o n . That ' s not
t he i ss u e he r e . I want to e mphasize once a g ai n what we
discussed earlier and I have, I believe, cleared up the problem
with Senator Haberman. LB 807 does address the issue of the
sale of school lands. LB 188 did the same thing but the reason
I want to bring the bi l l t o t he f l oor , along with Senator
Withem, is because then we can use it as that bill w hich w oul d
then be the vehicle which would carry the amendment to sell t he
school l ands. That's why we do need 188 on the floor if you are
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going to address that issue at this session of the L egis l a t u r e .
I believe the issue ought to be addressed. Senator Withem, do
you want to make a few comments, please.

SPEAKER BARRETT: Senator Withem, approximately one minute.

SENATOR WITHEM: Yeah, very briefly. Thank you, Senator Schmit,
for giving me the moment or two. I think this has b een a n
instructive debate. Senator Scofield had indicated it was a
waste of time and I don't think it was a waste of time. I think
it's a very important issue and there are a lot of people that

issue, do you have information in the o f f i c e ? Do you hav e some
stuff that will explain these different facts? What's t h e
history of it? So I t h i nk i t ' s a goo d . . . i t was a g ood
discussion. What we' re asking you to do now is bring the bill
to the floor. We' re not saying put it on the Governor's desk in
the form that Senator Schmit wants to have it in. I t h i n k i t ' s
a piece of the whole puzzle. I think the fact that there are
some counties in the state that are benefiting unfairly, i n m y
opinion unfairly, from this in lieu of taxes is a part of the
puzzle that means that there i sn ' t a s tatew id e con se n s u s on
getting something done on property taxes. I t h i n k t h i s i s p a r t
of what was talked about yesterday and what will be talked about
at the rest of the session. All we ' r e a s k i n g n o w i s b rin g t h e
bi l l t o t h e f l oo r . We ' l l wor k on i t . We' ll w o r k o n i t . Maybe
outright repeal isn't the only solution. Maybe you' ll repeal
this and do something else someplace else a long t h e l i n e t o
account for what's going on. Maybe selling the lands is part of

came up to me today and said,we want to learn more about t h i s

t he puzz l e .

SPEAKER BARRETT: T i m e h a s e xp i r ed .

SENATOR WITHEM: The point that Senator Schmit and I are making
is that it's an important issue and needs to be brought to the
floor of the Legislature and we urge you to do so.

S PEAKER BARRETT: T h an k y o u . T he ques t i o n i s p l ac i n g L B 1 8 8 on
General File notwithstanding the action previ ously taken by the
Education Committee. Those in favor of that motion please vote
aye, oppo se d nay . Pursuant t o Ru l e 3 , Sect io n 1 7 , a
three-fifths majority of the elected members necessary. Senator

SENATOR SCHMIT: <Microphone not on) . ..for a roll call vote,

Schmi t.
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nay. R e c ord , p l e a se .

please, and a call of the house also.

SPEAKER BARRETT: Call of the house has been requested. Those
in favor of the house going under call please vote aye, opposed

CLERK: 21 ayes, 1 nay to go under call, Mr. President.

SPEAKER BARRETT: The h ouse i s u nder c a l l . Members, p l e a se
r eturn t o y our s e a t s and r e c or d yo u r pr es e nce. Authorized
personnel , pl ease l eave the floor. Those outside the
Legislative Chambers, please return. Record your p r e se n c e ,
please. Senator Schmit, w ould you p l e ase check i n . Senator
Noore. Sena t o r B y a r s , pl e a s e c h eck i n . Senator Chambers, t he
house is under call. W hile waiting for Senator Chambers, the
Chair is pleased to advise that Senator Dierks has s ome gue s t s
in the sou th ba lcony. We h ave 2 0 ei g h t h gr ad e r s from
Clearwater, Nebraska with their teacher. Woul d yo u pe ople
p lease s t a n d and b e re c ognized . T hank you, people , f o r be i n g
with us. Senator Chambers has arrived . Roll call vote has been
requested on the question of pulling t he bi l l f rom com mi t t e e
notwithstanding committee action. Nr. C l e rk , p r o c eed.

CLERK: (Roll call vote read. See page 1475 of the Legislative
Journal.) 22 ayes, 22 nays, Mr. President.

SPEAKER BARRETT: The motion fails and the call is ra ised.
Anything for the record, Nr. Clerk?

C LERK: Ye s , Nr . Pr e si d e n t , I do. Mr. P resident, Senator
Weihing would like to add his name to LB 247 as co-introducer.

Nr. President, new resolution by Senators Ash f o rd and Moore.
( Read b r i e f de scr i p t i o n o f I R 7 0. See page 147 6 of t he
Legisl a t i v e J o u rn a l . ) T hat wi l l be l a i d o v e r , N r . Pr e s i d e n t .

That's all that I have, Nr. President.

S PEAKER BARRETT: T h ank y o u . And Senator Ab b oud h as a d v i s e d
that he ha s 3 3 fourth graders from Wildwood Elementary in
Ralston, in the south balcony, with their teacher. Woul d you
people please stand and takea bow. Th ank y ou . W e ' re p l e a s e d
that you could visit us this morning . Nr . Cl er k , moving t o
item 6 on th e agenda, Select F i l e , senat o r pr i or i t y b i l l s ,
L R 2 C A .
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